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Abstract

The legal regime of environmentally unfavourable territories is studied in the article. Nowadays, more and more areas of the
territory of Kazakhstan are exposed to unfavourable impact on the environment due to the increasing influence of developing
scientific and technical progress. These activities do not only harm environmental systems and individual natural resources
but also complicate and sometimes make it impossible for citizens to live in these areas. Such areas of the territory need to
be restored, the damage should be compensated, and the inconveniences of human habitation should be compensated.
Thus, there is a need to establish special legal regimes governing the respective responsibilities of those who carry out
activities that degrade the environmental situation in these areas, the authorities, and the rights of citizens living in these
areas. The objective of the presented study is to analyze the legislation regulating the legal regime of environmentally
unfavourable territories in the Republic of Kazakhstan and the international experience of such regulations. As a result of the
research, the authors conclude that it is necessary to develop a comprehensive legal regulation to address most of the
issues of ensuring the restoration of environmentally unfavourable areas, compensation for environmental damage, and
reimbursement to the population.

Keywords: legal regime; compensation; environmental disaster; restoration.
JEL Classification: Q52; Q57; Q58; K32.
Introduction

In the modern world filled with industrial, technical, military, and other objects, as a result of various human
activities, hectares of forests are destroyed at an inexorable rate, fruit-bearing lands become lifeless deserts,
animal and plant species disappear one after another, and global climate changes occur (Baiev et al. 2019, 801).
Several territories have experienced unfavourable environmental situations caused by both natural and man-
made disasters, as well as long-term violations of environmental requirements and regulations that have made
the territory of a separate settlement (or a larger area) uninhabitable for living. Analysis of the environmental
situation in some territories of the Republic of Kazakhstan indicates that, despite the implementation of several
recent environmental measures, as well as the reduction of discharges and emissions of pollutants, the situation
in the field of environmental protection remains unfavourable, and the level of environmental pollution is high
(Kasprova 2014; Boltanova 2017, 33; Bekisheva 2009, 160-165). This is the Aral Sea region, where millions of
hectares of land have been lost to agriculture due to misuse of irrigation areas and, of course, the Semipalatinsk
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nuclear test site. During the years of its operation from 1949 to 1989, more than 450 tests were conducted,
resulting in the detonation of more than 600 nuclear and thermonuclear devices. Radioactive contamination from
such activities covered the entire Semipalatinsk region and several areas in adjacent regions, where the
environmental situation was extremely poor. The table below reflects the unfavourable situation caused by the
contamination of several regions of Kazakhstan with radionuclides.

Table 1. The unfavourable situation

Hazard level Measurement indicators (rem) Region, district
1 Extremely. 100 and more Abay, Beskarggay, Zhanasemey districts of East
hazardous region Kazakhstan region
2 Environmental risk 35-100 Beskaragay, Zhanasemey, Abay, Abralinsky districts of
area East Kazakhstan region; May district of Pavlodar region
Kurchatov  (city), Chubartay, Ayagoz, Borodulikha,
Novoshulba  districts  of ~ Semipalatinsk  region;
3 Mid-hazardous 7.35 Yegindybuldak district of Karaganda region; May district of
region Pavlodar region; Ust-Kamenogorsk, Ridder (cities);
Glubokoye, Tavrichesky, Shemonaikha districts of East
Kazakhstan region

The above-mentioned data show that the huge territories of the republic have become environmental
disaster zones and cannot be used in socio-economic and household activities. As one of the strategically
important directions of modern state policy is the overcoming of consequences and liquidation of dangerous
environmental pollution, including revealing and rehabilitation of zones of environmental unfavourable conditions
and environmental catastrophes, it seems expedient to define the essence and the basic directions of legal
regulation of environmentally unfavourable territories. However, despite being mentioned in separate documents,
the term has not yet been established at the legislative level, and there is still no unified opinion in science. The
studies of the legal phenomenon of environmentally unfavourable territories are presented in the works of
scholars, including K.A. Narbaev (2018), E.S. Turganbaev (2016), J.A. Isaeva (2012), M.E. Anokhina (2020), and
A.A. Kornilova (2019). However, not all problems of legal regulation of such territories are reflected in available
works. Environmentally unfavourable zones are spread practically in all countries of the modern world (Vlasova
and Barasheva 2018, 1494). Many of these countries have a wealth of experience in legal and institutional
solutions that can effectively address many types of negative impacts, so it is relevant to draw on international
experience. Thus, the existing issues, such as the order of restoration of environmentally unfavourable territories,
calculation of compensation to the population, etc., require the development of a common legal approach, which
allows to effectively address all the problems of this sphere of social relations. Therefore, the studies, the results
of which can be used in the solution of legal problems of environmentally unfavourable territories, including
organizational and legal character, are extremely relevant. We have put forward a hypothesis that the
effectiveness of legal regulation of environmentally unfavourable zones can be significantly enhanced by the
adoption of a unified and comprehensive normative regulatory act.

1. Methods

In the given article, research methods were used, among which the dialectical method of cognition of reality,
applied in combination with several additional methods, was the main one. Considering the task of complex
analysis of the studied legal phenomenon, the method of complex approach was widely used. The statistical
method allowed us to show the scale of environmental threats and the urgent need to conduct their study. The
study was carried out using a comparative legal method. The comparative legal method allowed to study
examples of legal solutions on an international scale and assess the experience of foreign lawmaking. The
special legal method helped to distinguish separate legal concepts necessary for normative regulation of different
aspects related to the territories of environmental unfavourable conditions.

2. Results

The basis of legal regulation of environmentally unfavourable territories in the Republic of Kazakhstan is the
Constitution of the Republic of Kazakhstan (Konstitutsiya Respubliki Kazakhstan 1995) and the Environmental
Code (EC) of the Republic of Kazakhstan (Kodeks Respubliki Kazakhstan 2007). Paragraph 1 of Article 31 of the
Constitution of the Republic of Kazakhstan declares the goal of the state to ensure the protection of the
environment favourable for human life and health. Thus, the Constitution of the Republic of Kazakhstan shows
that human health and favourable environment in the territories where people live are inextricably linked. The EC
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in section 6 details the concept and types of environmentally unfavourable territories, naming two types: zone of
environmental emergency and zone of environmental disaster (Art. 173 EC). 1. The extreme environmental
situation is the environmental situation, which has arisen on a site of the territory where, as a result of economic
and other activity or natural processes, steady negative changes in the environment occur, threatening public
health, a condition of natural environmental systems, and the gene pool of plants and animals. 2. An
environmental disaster is an environmental situation that has arisen in the area where, as a result of economic
and other activities or natural processes, deep irreversible changes in the environment have occurred, resulting in
a significant deterioration of public health, destruction of natural environmental systems, and deterioration of flora
and fauna. As we can see, the main difference in the above-mentioned definitions is the degree of deterioration
and reversibility/ irreversibility of the occurred changes. In addition to the definitions above, the EC establishes
special measures applied to eliminate threats and adverse effects in the zones of environmental emergency and
environmental disaster (Art. 176 EC), the order of compensation for damages to persons affected as a result of
an environmental emergency or environmental disaster (Art. 177 EC), features of monitoring the environmental
situation in these zones (Art. 178 EC), and the reasons for termination of the legal regime of these zones (Art.
179 EC) and liability (Art. 180 EC).

In addition to the Republic of Kazakhstan EC, several various elements of normative regulation of
environmentally unfavourable zones are available in several by-laws. For example, in the Republic of
Kazakhstan, damage assessment and determination of the necessary forces and means to eliminate the
consequences of natural disasters are carried out in accordance with the Resolution of the Government of the
Republic of Kazakhstan by the relevant committees on prevention and liquidation of emergency situations,
depending on the size of the emergency zone (Sharipkhanov and Samoilov 2015, 91).

Order of the Minister of Internal Affairs of the Republic of Kazakhstan "On creation of the
Interdepartmental State Committee for Prevention and Elimination of Emergency Situations" of November 7, 2014
Ne 784 lists in detail the direct socio-economic consequences of emergency situations, including: full or partial
loss of housing and property, as well as damage to health and material values of the population; the
consequences of the damage caused to social and industrial infrastructure; full or partial loss of reserves and loss
of fertility, soil contamination of agricultural enterprises, as well as damage to the main and circulating funds of
enterprises (Prikaz Ministra vnutrennikh del Respubliki Kazakhstan 2014).

Environmental law doctrine most often uses the term "environmental disaster" but there is no single
approach to defining it. The majority of scholars disclose an environmental disaster through various categories,
such as "environmental crisis", "environmental emergency”, and others. For example, |.S. Khramova and M.S.
Andreeva (2015) define an environmental crisis as a consequence of a sustainable disturbance of the equilibrium
in the interaction between society and nature, which is manifested in the inability of the natural environment,
changed by society, to perform its inherent functions of metabolism and energy, and the social environment — to
correct this situation by social and economic means available to society. In this context, "environmental disaster"
and "environmental crisis" are synonymous. E.S. Boltanova (2017) believes that it is necessary to replace the
terms. In particular, in her opinion, it would be expedient to replace the word "emergency" in the word
combination with the words "environmental situation", i.e. it should be said about "environmental crisis". However,
T.B. Ulyanova (2018) distinguishes extreme situations from emergency situations primarily by their "social" nature
and consequences. Thus, it can be concluded that it is impossible to identify the concepts of "crisis situation”,
"environmental disaster", and "environmental emergency". A broader interpretation of this concept is given by I.S.
Shchepanskii and K.V. Zhigadlo (2019), who note that an environmental disaster is characterized by the
presence of significant negative changes in the state of the environment under the influence of anthropogenic and
natural causes, including those resulting from accidents, catastrophes, and natural disasters, accompanied by
social and economic costs. According to V.A. Dmitrieva and D.A. Gevorkyan (2018), an environmental disaster is
an exceptional, extreme circumstance, which has arisen as a result of accidents, catastrophes, and natural
disasters, which have caused sharp negative changes in the environment, created a threat to life, health of the
population, and require the implementation of a set of emergency measures aimed at protecting the population
and normalizing the environmental situation according to the legislation. At the same time, it should be noted that
the legal significance in attributing a situation to an environmental disaster is that the current legislation connects
with the fact of their occurrence several legal consequences, among them: 1) declaration of an environmental
disaster zone in accordance with the procedure determined by the current legislation; 2) establishment by law of
the amount of state funding for measures aimed at overcoming negative consequences of an environmental
disaster; 3) determination of the legal status of citizens in the event of an environmental disaster; 4)
establishment of a procedure for compensation for damages to affected citizens; 5) determination by the law of a

1217



Volume XI, Issue 5(45) Fall 2020

measure for the restoration of territories affected by an environmental disaster, and so on.
3. Discussion

The analysis of the development of legal regulation of this sphere of public relations shows that this process is
intense and is carried out under the influence of the society's awareness of the inadmissibility of ignoring the risks
of accidents, catastrophes, natural disasters with environmental consequences dangerous for life and health of
the population, the necessity to be ready to respond to emergency environmental situations of any nature, and
the scale of the caused damage and its extent. The legal norms regulating social relations connected with
environmental disasters are formed at different levels, have different sectoral features and spheres of application.
They form a complex legal institution, the characteristic features of which are: a) extension of its norms to all
spheres of economy, types of industrial and other economic activities, where man-caused incidents with
consequences dangerous for the environment and people's health can occur, as well as to all public authorities,
local self-government bodies, enterprises, institutions, organizations, citizens, which should ensure the
organization and implementation of measures to respond to emergency situations with consequences dangerous
for people's health; b) identification of special measures for prevention and liquidation of emergency
environmental situations: information, financial, material and technical, rescue and salvage, efc.; c) establishment
of a special procedure for implementation and maintenance of the regime of emergency situation of
anthropogenic and natural origin, the zone of emergency environmental situation; d) dispersion of its norms into
different branches of legislation: constitutional, administrative, environmental, health, civil, etc.

The above-mentioned seems to indicate that the current legislation of Kazakhstan does not sufficiently
regulate the concept of "environmental disaster" and does not properly distinguish its legal characteristics.

It should be noted that the legal category "disaster" is widely spread in the international public law, which
is especially evident in the analysis of documents adopted by the UN. The following two fundamental aspects are
of particular interest.

Firstly, the category "disaster" is referred to by the UN in both a broad and narrow sense. In a broad
sense, this category includes not only combating the direct consequences of natural and man-made disasters but
also reducing health risks, combating poverty, etc. (UNO 2015). In a narrow sense, in many UN documents
"disaster" is understood only as a natural disaster, accident, or man-made catastrophe (UNO 2009a). Secondly,
the category of "disaster" can be considered not only globally but also locally, i.e., in the context of the problems
of the most vulnerable categories of the population, such as the elderly (UNO 2014), women (UNO 2009b), etc.

In a narrow sense, the UN International Strategy for Disaster Reduction defines a "disaster" as the serious
disruption to the functions of a community or society, resulting in widespread human, material, economic, and
environmental loss that exceeds the ability of the affected community or society to cope with it by relying on its
resources. In other words, a natural hazard (a potential disaster) may lead to different results — this is the
difference between a hazard and a disaster (UNISDR 2006).

In turn, a broad approach means that disaster risk reduction must be correlated with development and
poverty reduction initiatives since the lack of development and poverty are often the cause and consequence of a
natural disaster. For example, failed attempts to develop forests and rangelands for crop production can lead to
desertification, landslides, dust storms, and drought, which, in turn, leads to even greater poverty and
vulnerability. Yet, desertification and its consequences are also blamed on people who destroy vegetation faster
than it can grow, precisely because they are poor and cannot afford to buy organic fuel (UNISDR n.d.).

It is clear from this short review that the UN does not link the global negative environmental impact on a
particular area to the failed economic policies of a particular country, the reluctance of authorities to carry out
effective control, and the reluctance of businesses to invest in environmental equipment and other
environmentally significant activities, and this situation cannot be called a "natural disaster".

Foreign legislation and environmental doctrine give great importance to the legal regulation of
environmental protection of territories. According to David Holtzman (2012), in his paper "Accounting for nature’s
benefits: the dollar value of ecosystem services. Environmental Health Perspectives”, "environmental legislation
in developed countries in the 21st century is aimed at reducing air pollution, fighting bacteria and pesticides".
Most of the publications of foreign scholars in this field are devoted to the study of forecasting environmental risks
(Haimes and Sage 2015, 32) and the assessment of environmental damage in emergency situations (Reiss and
Thompson 2007).

European law does not contain the concept of an environmental disaster area but does establish a legal
regime for certain areas. For example, Article 8 of the European Union Directive 96/62/EU "On the assessment
and management of atmospheric air quality” of 27 September 1996 (Council Directive 1996) requires a list of
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zones in which air pollution levels exceed established limits and the so-called "margin of tolerance". Programs
should be developed for such zones indicating measures to reduce pollution to the level of limits. Such measures
should be taken within a strictly limited period.

In our opinion, the experience of the Norwegian Inspection for Pollution Control is very useful for Russia.
The Norwegian experience of establishing special government structures aimed at identifying, supervising, and
controlling environmentally unfavourable areas is evidence of an effective, competent approach that allows for a
timely response and elimination of environmental risks at the national level and the protection of citizens' right to
a favourable environment. Another interesting experience of legal regulation of environmental disadvantage in
Norway is that local authorities have been given special competence and delegated legislation on nature
conservation, pollution, wildlife, territorial planning and construction, and more. Local authorities are the ones that
have the right to issue permits, as well as to impose environmental management restrictions within their powers.
The sphere of responsibility of governors in Norway coincides with that of local authorities. The National Agency
for Investigation of Environmental Crimes, which was established in 1989, is also quite effective in Norway
(Nikiforov 2015, 22).

In Japan, Law Ne 97 of June 10, 1968 on combating air pollution (Kasprova 2014) identifies areas where
air pollution is high, and there is a necessity to take special measures, as well as areas of industrial centres,
where there is a high probability of increasing the level of environmental pollution and difficulties in meeting the
established standards for the content of pollutants in the air. For such areas, prefectures have developed pollution
control programs. In the United States, "critical areas" or "areas of critical importance" are designated under
United States law, with special environmental management regimes (Kasprova 2014).

Thus, foreign legislation regulates in detail only certain aspects of environmentally unfavourable zones,
and comprehensive regulation is not applied.

Conclusion

The legislation of the Republic of Kazakhstan regulates the concept of environmental crisis in certain areas, first
of all, not according to the source of occurrence but by the results (degree) of consequences. It means reversible
or irreversible negative consequences, which radically change the human environment or otherwise harm people
and the natural environment. At the same time, both a man-made and a natural emergency can lead to an
environmental disaster. Meanwhile, each year the number of environmental disaster areas is growing rapidly in
state reports on the environment, and some of them have acquired this status informally. This fact points to the
necessity to introduce a unified, integrated mechanism to regulate the concepts of environmental disaster, crisis,
and emergency, as well as various aspects of population residence, economic and other activities in
environmentally unfavourable areas, in accordance with the provisions of existing legislation. The absence of
proper legal regulation of terminology and mentioned aspects can lead to serious consequences in the form of a
high increase in morbidity and mortality, a high degree of environmental pollution, and the destruction or
degradation of natural environmental systems. Thus, the hypothesis of the study has been fully confirmed and,
based on the analysis, it can be concluded that Kazakhstan needs to properly develop and adopt a unified legal
act regulating the status of areas with unfavourable environmental situations.
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